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US. Department of l&or

Date Issued:  17,

case No.:  97-JTP-17 

In the MATTER of:

ANISHINABE COUNCIL OF JOB DEVELOPERS
complainant

v.
-_ _ - -__. -.

U.S. DEPARTMENT OF LABOR, . -_ . -- WI ..-
Respondent ’ .

and

AMERICAN INDIAN OPPOR-
INDUSTRIALIZATION CENTER,

Appeama:

Fmnk 3. Bo&bitt, Esq.
Roseville, Minnesota

For the Complainant

Stephen R Joacs, Esq.
Washington. DC.

For the Respondent

Larry B. L&mlthal, Esq.
Minneapolis, Mianesota

For Party ia Xxmcst (AIOIC)

Before: PAUL H TEITLER. .Admmstdw Law hdge

DECISION AND ORDER.

Thisiasc arises u&r the Job Training Partnership Act, 29 U.S.C. 8 1501 el seq.
(km$der  VITA”) and the regulations contained at 20 C.FJL 5626 et seq. Compm
Ttnnesset oppoltunity Prognu& Inc. (TOPS) reqtlcsted admiddvc hvicwmd=~

E-ALJ-000301
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C.F.R $636.10 of the decision of the grant officer to disapprove their application for a gxant to
$vide job pkement  services and vocationakduc&onA training and empioyment as&ancc
services to Native Americans in Huuqin  and Ramsey Counties in the state of Minntsotr u&r
Title IV, Section 401 of the PA, 29 U.S.&L §1671(1994), CI seq, and award the gxant to

. another appiicanf  the American Idii Opp~rhmitics  lndustrialipltion  CentCr,  Atabam8
Department of Economic and Community Aflkirs. A formal hearing was beld in St. PapI,
Minnesota  on May 12,1998. The parties filed post-hearing brie&.

Fhdings  of Fact and Coachions of Law’

A, Backgroand - - - - - _ _ _. .

Section 401,29 U.S;cA. 91671  Qf the JTPA states: -- . ._r

TllccoxlgressfiQds that-
(1) serious unanploymerxt and cconomk disadvantagts exist among mcmbas of

Indian, e Native and Hawaiian Native Communities;
(2) there is a compelling need for the estabkhxncnt  of comprehensive train&

8& employment programs for members of those communities; 8194
(3) such prDgraw are csentkl to the reduction of caxBomk disadvan&gcs  amLong

kxIitiduai  W of those communities and to the advan- of economic and
so&ii development in the commtitics con!&eIlt with their goals and lifkstyies.

29 USAX. 51671 (a). As stated above, Congress  tbt e ptogrsnr  should  be
administaedbytheFcdaalgovnntaentversusadministrationbythcindividualstatcx  m
section requiru that the SecM8Ty of Labor

. . . shall after consultation with reprsentiv~ of Indians and otkr Native
Americans, prescribe such rules, regulations and mnnance standards p-
to section 15 I6 of this title r&kg to Native American programs under this
section as may be rquked to mcetthe&ecial Cifcunsstancts under which such
Pw==os==.

29U.S.CA. ~1671@)(1).  Competitionforgrants is conci~tedeverytwoyedft; exceprthatifa
recipimt of such grant has pcrfkned satisfactorily under the terms of the e&sting grant
agreemeat, the Seactary  may waive the requirement for such competition on receipt kxn the
recipient of a &sfkctofy 2-ye8r program plan for the sucweding 2-year gr8nt period

TO implement this program, the Sccrctaq of Labor promulgated the regulations iocated at
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20 C.F.R Part 632. The proadures for awarding fkding grants under Section 901 of the JTPA
are found at 20 C.F.R. 58632.10 through .I25 Under these reguhtions, the Departmm of Labor
is required to and did publish the criteria for the selection of lTPA gran@~~ for the ym 1997,
1998 in the Federal Register. Set Notice of Final Designation Procedt~~~ for Grazstm (‘NFDP),
61 FR 48,17&74. These criteria arc based upon the eligibility and application quhmans
promulgated by the U.S. Department of Labor (DOL) at 20 C.F.R 5632.10  EligibiIity
requirements  for designation 1w 8 Native American grantee and 5632.1  I Design&on  of
Ndvc American Grantees id of f-1.

20 C&R 8 632.11 (a) When designations arc rqti and the pot&d gnmtcc is not
undera~PlanAgn#nertc;anapplicarrt-for~~asaNati~AmericaaGrsatet~ _ _
submit a notice of intent to apply for funds. Such notices of intent...to  apply shall be submit&d
on a Standard Form 424 &‘a preapplication foi Federal assistance. For applications not under an
active Master Plan agreement or the Master Plan agreement is due to expire during the year  of
design&n, the following information sbail be included in the notice of intent:  The  infimdon
is Gstai in 20 C.F.R 6 632.11 (1) through (14). 20 C.F.R 56321 l(a)(2)  shtcs that appficants
must provide:

(a) description of the gcograplk area or areas which the applicant proposes to serve
togetkrwiththeindianaadNativtAn#ricanpopulationinsuctr- Thedesu@tiaa
must incluclc a list of States (if more than one), in 8lpkbethl  0*, and unk each
State, a list of counties in alphabetical order, followed by a list of tribes, bands or groups
(if any) in alphabetical  order. If the applicant was a Native Am&an grantee  fior the
period prior to the one which is being applied for, the applicant  must also list 8uy
counties and trik basxls or groups which are being applied for.

The parties essentially agree that the DOL issued a Solicitation &r Gtant Appllcatk
under JTPA on September 12.1996. in accordance with this solicitation, the A&him&e Counsei
provided a timely Advance Notice of Intent to apply for the JTPA grant for tic m years of
f997,1998.  On March 1,1997  Jamts Dcluca, JTPA Grant Officer, conditionally  de@atcd the

. .
AZII&W& Chmscl to receive JTPA grant funds for Hennepin COW during prograar years
1997,1998.  The other applicant, American indian Opportunities Industrialization Cents
(AIOIC), m aotified of it’s nondeaig&on and requested reconsidemtion. On Apia 29,1997
Mr. Delu~a reversed his initial decision and desi- AIOIC to rtcxiyc the grant. ‘Ibt. .Atushtnabc Counsel was notified on the same day by the Grant OfEcer that it was noo-dcsignated
baseduponafgilurctoaderluatclyidclltifLtheserviccareaitintcndedtoserveontbc”Ftnri
Notice of Ink& form 424”.

Testimoay of James Deluca

Mr. Dcluca testified that he oversees &rant programs which include Native Amcric8n~,
Mignrnt Seasonal Farm Work- and Senior Citkna employment prom. HC O~~EEU tfbt

. .
-on of existing grants. He a&o selects the grantees tit the 401 m Ek
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conditionally sciected Anishinabe Council of Job Devctopcrs (&JDj as grantee for the 401
program for Hennepin County, Minnesota. There after he sekted American Indian
Opportunities fndustrialtion  Center (AIOIC) as the actual grant rrcipicat TX 3313. Mr.
Deluca stated pcedudy  that tht Departmat  of Labor does a solicitation for 401 grant
appiications,  and panels are sActed because of the volume to assist him in the scleetkm The
panels  consist of present or former federal employees  with specific knowledge of Native
American Progxams.  The panel meets in one room working togetk to review the applications.
When they complete their work the panei &&person does a summary report of the panei’s work
comparing one organization to another. Mr. Deluca’s stSperson Ms. Phyllis Mahan then
reviews the panel information and he reviews her work TX 35-37. He testified that &C panel
score has great  weight with him,bowever St 4 a&is@y~ him If he disagree% hz docUWms
his disqcement.  He determines if the potcntiatapplicant is eligible, afk they have beep
approved by the Ditislon of Indian and Native American Programs, DINAP. DINti does a -- - -
hierarchy review to see iftheslt is competition in any par&k area TX 37-38. The solicitation
for a grant application for the years 97,98 was published on September 12,1996. It is a TV part
process, the Advance Notice of Intent which is pubbkd in t& DOL solicitation is a voiunrmy
process to indicate the mm of competition to the applicanrts. He identified 7kb G at G-14” as a
form used by new applicants to indicate the areas that they are appiying  fbr. A&&in&e Coti
filled out this form and it was submitted with their Advance N&e of lntant to Apply. T&b
AdvanccNo~indirnttvitbeservlcearwas”~andHena~pinColnrt;cr”.~41. Tkir
Advance Notice was submitted on January 1,1997. Mr. Deluca rr#d 20 CFR 56321 l(A)(2) ln
tothercco~ Itstatesinpratthatitrnustiacludethcgeo~~caffaorarerrs~~oba
applicantp~~toservttogetherwiththe~andNativtAmcricanpopulationin~
areas The applicant must list the counties in alphabeticai  order fbllowcd by a list of trii bands .
or groups in alpkbetical order. He said the static language was there because they ti to
sort out tiding according to the census reports. He indicated th& DGL Exhibit “F-4 wrrs the
standard 424 form, Final Notice of Intent”, submitted by Anishkk Council and it stated  the
service area was “Minnapolis/st.  Paul Metropolitan area”. This service area was not consistent
with the &f&d service area in the solicitation. It is incumbent on the applicant to mairc CiaQr
what sctice area they are applying for. He said that he could not contact the applicant to advise
them of their error because “it went to the base application”, and that was not an area of
information that could be ciarified.  TX 45. He then reviewed Dot Exhibit Tab G, G-10 wfiich
was the Notice of Intent for American Uian OIC and it correctly identifkd  Henntpin  County,
Minnesota as tk setice area He said that A&&in&e Council’s advance r@ice s&&d
Henncpin  and Ramsey Count& as the service  art& The panel was asked to s~kt tht m
for Hknnepin  Counq, because there was no potential for signiknt sqkority in Rarr#r
County. whenthcpanclreviewedtheapplicatio~,thy~the~proposal~
than the American Indian OIG. TX 47. He said that he reviewed,thc pan&s work but did mt
review tohe 424, and was unaware of the conflict and he conditionally designated Anisbinabe
Council. TX 48. He reviewed DOL Exhibit Tab C, C-I which was the letter conditi~dly
~e;natingAnishinabeCounciluntilitwasdeterminedthattheybadthecapabilitytoadminister
the grant money. DOL Exhibit Tab C, C-5 was his letter adVisingAmeriCaa Indian OK Of their
~zikdesi@on. American Indian  OXC then asked  for reconsideration.  The rev&u of@
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American Indian OK’s request for reconsideration indicated that there was a problem on the
Anishinabc Council’s 424. TX 49 He then wrote a letter, DOL Exhibit Tab B, B-10, to the
Anishinabc Council that up0n review of the Petition of American Indian he deQrmi& that there
was an enor in tishinabe’s 424, and that their conditional designation was w&drawn
AnisGnabeCouncilth~filetheinstantappeaL  Hewo~a&edwhythe~ceararin
question could not be paztitiod between American Indian and Anishinabe. He stated that this
would require the DINAP office to make a decision on the &cation of tiding or split their
allocation instrument, and this action would require the agreement  of all the parties in t&e m
He reviewed DOL Tab D, D-4 the panel score for Anishinabe Council which wan 783. American
Indian OIC score was 60.6, DOL Exhibit TAB D, D-4. He said his selection  of Am&an I.&an
was based upon the tit&at t&ir score w@ t&nicall_~l~ and they We& the on@
qualified  applicant for Hennepin County, Minnesota HC do said that there. were e.
comrnentsmadebytbepancl,thattbeykncwthisgtantcctobebctterthrmtheproposatthat~  . ’
submitted, but they just happer& to be very weak in their submit& ‘IX 53.

Mr. Deluca was cross&ed by American Indian Ce- counsel. TX 54. He test&d
that it wa3 important to have a specific specificatioo  of a service ama becauSe there wa9 not
sufficient money to handc all the programs. They are only able to setice ten percent oftbe
nccdypopulation,aadthatthercisafonrmlatothcestabiishedservicearrsbrued~the
Coagress’appropriatio~Tx54  Hesaidtbatthcpancldidnot~dlt~ii~onb~
withasp&ficsMviceana.  nbeyarenotaskedtoiwkattheservictareaTX55. HcstatedtW
Americanlndianwasthe~inHcnncpincauntyandMinacapo~~~ladiancadet
wasthegranteeinRa1nseyCounty.TXS6. Hctest%edthatthc-Counciiciidnot
dtsignateagcographicarraconsizdenrwith20CFR9632.11,bccauseit~notidcntiflcdby
statc,county,bytribe,by~onTx57. Hesaici,tbenwasaccordingtothebi@W
force no potential for sign&ant superiority f& Ramsey County, &uzfbre there was a0
competition for Ramsey County. He concluded that if&.&i&e had&signWd Hem#pia
County the gent would have been correct. IX 60. He tid that DOL Exhiiit Tab F, F-3 which
contains the application, generally speaks both of Minneapolis and St. Paul in several plrrcts. He
agreed that the Minneapolis St. Paul area consists of eleven counties, however it was &II M
se~icearea.TX62.

Mr. Deluca was cross-examinedbyAnishinabecounsel.TX63.  HeagrccdWthe
purpose of the JTPA was to provide Native American empl0ymentand  training SerricGs, 119d tt~
select the best organization witbin procedural constr&ts. TX63. Hesaidthattbere-
situations M because of geography it makes more sense for one organi&a to prwide
serviccstoacountythananothero~onwbohadapp~~~rthe~He~Ontbt
program 05ce for input in his finai d&em&&on. TX 66. He also stated that it,was possi%k to
have more than one organization servicing a service amq since it is not ir&quent fbr some of
those organizations to provide sezvices to other people who walk through their doors ‘l%ey arc
not precluded from doing that The iimiting f&x is xnoney,  since it is being received to se&e
aspecificanxTX6&69.  Hestatcdthatane~ton~424isnotuniquc,itis~~~this
en0rWentthiSti.  ThescwefWw0revie~thehi~yfevicwandthepaprJrevicw.‘lhn



09/01/88 09:4? Baoe 757 6403 OALJ CD 0007 ’

6

Ms. Mayan reviewed the panel’s work and then his final selection. These reviews had tht
understanding that hey were to select the best organization to seIyi~e Hea~epin COW. Mr.
Deluca stated&at the himzuchy review incomctly used their IaIOwledge of the afivame notice of
intent and applied it t0 the fmai notice Of intent, and that was absolutely  inc0rmX TX 69-73 Mr.
Delucasaidthattheadv~noticeofinttcrtand~eftnalnotictareaot~sameform.‘lheCFR
regulations t&k about counties or states, and if you read the regulations  there wouId be a~
codion on what is meant  by service delivery area in the 424 form TX 74,75. He s&ted that _
new applicants almost always arc conditionally desinnfttlrl  untii they get more inform&m OII
them administmtively. They rquirc Comprehension Annual Plan, CAP, attest&n that they
wuldhandlethefiurds. HewantedtheirmasterplanandtheCAP.  HetestSedthattbeti
he looked at the 424 “I knew&t &em was a problem”‘._’ pcfton rtspoLlsible for &ing the
funding fomuia said that he could get at that, provide grantfhnding, using the “Metqolitzta
Statisti~AFta”.TX’gl-83;‘Mr.Dclucr,~d~.hes;rwnoothtrsl~~it~eithar  -. .-
designate or mn-desigwe. There were other ahematives and they would be musual, splitting a
servi~aM,butitisthcirintr=attok~thesaviceanasaslargeaswepossiblycan.  The
smaller~csMvicearwthchstderitisto~,andthc~onoiwtrste~to
20% of costs. TX 83-84. He stated again that the Anishinabe  application  had a basic faplt,  thy
applied incomctiy,  and it should have been rejected immediately, but he apolOgized  dmt it had
mbeendone.7’YC83.  Hcsaidthatthistccbnicalenwgavehimaochoiceothet~aOrjoetthc
proposal. HetithataithougbAnishinabeCouncilrtcdnda~~tbantbe
incumbent, their application was IIot sent to us in a format that could be e @Fx 8489.
ThcrtaftnDOLE~itNumbcrfour,aSF_424,wasadnzittedinto~rc#lrd. Mr.D&mwa~
asked about item 12 which rquimd Ii&g “only the largest @idcal entities U cg. st8tm,
counties, citiesn, and he stated that  Metropolitan  area is not a politicai  en&y. TX 93. Mr D&xx
statcdtbataanfter~~tSptcificationofascrvicearegfoIlowingtheinitialrrvicwwDuldD05
curt the original ineligibility. The &&hi&c Venice area should have k-m deumd Uigible
and not open for clarification at that point. TX 95. He concluded that it was his decision not to
grant &i&in& Council’s application bemuse it was fauity. Initially Anishirrabc CouDcii was
incIigi%le and should not have been considered. When asked by the Court, Mr. Deem stat& that
if the An&in&e application was the oaly apphcation that he had before him he would havlt had
the option of granting it. TX 96,97.

Testimony of Katiuya LJghtfimt

Ms. Lightfoot testified that afh a successfitl32yearmatHoneyweUasDircctorof
Human Resoumes far Mimeapoiis Operations, she went into bushess  fhhcrself. Two y 1180
she joined American hdian O~orhmities Indushahtion Center (AIOIC) as its &cuh
Director.  Am&an Indian was a thing vehicle to provide work B w
phcement, and retention services for Native Americans. In 1979, Clyde BeUeco\nt afKi Dr. Leon
H. Sullivan founded American Indian OKI. American indiztn applied for Federal fundirrg in 1983
undertheCETApmgmm,whichbecametheJTPAprograa  ThGircampusislocahed~
Minacapolis in the Phillips NeighbO&OOd wherein there is a large population  of poor American
hdian people. The facility has 28,WO square feet of a renovated m which & day
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care centers,  a staEof  38, and has a $3.5 million budget. American indian is a sex-vice provider
to Minnesota in their welfare to work initiatives. Their JTPA Grant is for a job train& program
operating in Hempin County, Minnesota She said that there were otherlTPA m the
Minneapolis Am&can Indian Center which se&es the baiancc of the State of Mimeao@
Ramsey, Anoka,  Camr, chisago, Dakota, Isanti, Scm, Sherblanc, Waohipgtos awl Wright
County,h4im~~0raTx100-105. AIOIChasservcd  HennepinCountysincc N77,andisthc
*tee through mid 1999. She said that it was her belief that American Indiah was cf&c!ively
serving their community, had effcctiveiy served 2475 clients last yeat and a total numbct of
clients in cxccss of 10,000 at an approximate cost of $1,500.00 per person. She said that she was
now aware, after sitting in the courtroom. &at AlOIC’s JTPA grant application Was ranked
sign&aIltly lower tharl.~ coun&- _ _ - -.

._

Tcstimoay of Clyde Bella&%
. , . I#, w r.  C., . .7. ‘ .,. -.. _

Mr. Bellecourt testified that he was from the Anisbinabe Nation ia White Ear& member
of the Green Clan, and resided in Minneapolis. He is a fuunder  aud Natioaai  Dkctoroftbe
&naican Indian Movemmt which was founded in Mixmeqoii~ in July 1968. At that time
Arncrican Indians were at the bottom rung of the ladder in all areas of poverty, education, &a&
WC&E, housing, and employment. ‘TIx movement was to uphold the trust relationship  wit& the
FaIeralGovemmmtthrvug&trc&3. HeisafoundcrEtlPdVice-MdCJltoftheJm
Center which has served over 30,000 indigenous clients over the past 30 years He is one of the
forrnderJ~hasservedasP~~ofthbHarrfyEarthSurvivalScbodthathzuan~based
cIJKk~um,andhasdao~8guc#ssful~p~ HdSOk3afOu?IckOfthe
~~eEarthU~dtribes,anrabrm~Housingprogmm,ardafouaderaadPresidartofthe
AIMP~Centct,analtcrnativttogang~~andvioleoceL TheAmmicanrrwiian
Oppmmities lnkmialimion Center is an Indian controiled consmtiutn to develop an
afknative Action Programs for American hdbns. At present, Ame&+n Ix&n OK hm a day
cats program, job training program fbr Imiian day care, school to work program, a p108rsm to
identify potential drop outs, bringing them back to their school with 8 c&urc-based program
which enables them to graduate. It is a very succeS&prOgraaZ  TheyhaveSdhbCt-prO~
because 50% of Minnesota Indians have the disease and they need to c&ange their eating habits.
They aiso have a work training program for Native Americans, and pick up the difTkre~~~ in
actmkmgcswhiIethqmretxainiqTx119.  HeiscumntlyPnsiderrtofthcBorrrdof
American Indian OIC- The Board is controlled by Indian pevplc, and 7596 of the m- is
Native American. They have reprcsentahs  from the business community, a stwkt
qmmtative, and alumni on their Board. They continue to scrv~ Hem@ Comv. ‘Ix 119-
123. He said that they Setvice people hm Hemepin County and&r non- miden!~ to m
servicingtheimrem.TX124. Heindkatedthathewassurprisedthatthcpanelhadrealscd
Anishinabe Council superior to American Indian because he felt that American hihI pWidd
suptrior  progxaming to any other training  program  in MiImsow TX 125.
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Testimony of Dswa Marie Par0 -

Ms. Par0 testified that she was the JTPA I’mgram Director  for Amekan  Indian OK.
Shehas~erzrployedthcrtsin~Dectmber1985,becomingDirectorin  1991. Shesaidtbat
American kiian, the Grantee, se~yw Indian people in Hennepin County. They refer nrm-
residents of &nnepin County to the appropriate se&e area Grantee. They do not service
Ramsey County. She submitted the forms “Advance Notice of Intent” and the “Final Notice of
Intent” to the Department of Labor. ‘l&se forms were signed by Clyde Bellecourt, and the
service are% WBS Hennepin County, bfi~csota  for the years i 997-I 999.

Tutimony of WiIma G~gft  Mason _ _ _ _ _ _ __.
.*.W*uII. -1 1 -*

Ms. Mason te&G-o&f  of the Setidoncr,  A&hkabc Council of Job Devdopaa - ’-
She is one of the founders and the incorporator of Anishinabe Council, which has been in
businesssince1981asaninfonnalgroup,and198%asanin~~rattd~~. Shet&lkdtbat
she was from the Red Lake Band of Chippewa Indians about 250 miies north of St. Pat&
Minnesota TX 133. She has a Bachelors  Degree from Oxford CoIIege in Minneapolis.  and is
currentlytakingcoursestowardaMaste?sDegree.  Shcwasbornaradhsedonareservation,and
belongs to the Eagle Clan of her band. Her background includes being a six& paru& growing
UponaresaMtioninpoverty.  Shebastionpro~dcsigmi~thcm~~~
tbc hardest  to employ, the Indim population in Hamepin County. She was appointed by tk
C3ovcmortoservtoathcMinnesotaSmailB~Administration.  SkwasaCivilm
CommisjionafartheCityofMianrsapolisforcie~yean. In 1981,shc~ptofrrnifh~
group of Indian bb Pkcment Counselors thm@out the metropolitan  - wockirtg with
various tribal entities doing job development. She aho did job piacemcnt  and retention rtpdies in
constnrctionaadbuildingead#,Shehasbeeninvolved~~theM~~AmcricanIadiarr
chamber of Commerce, the Arncrkan indian Vemans organization, the Bura~  of In&an
Af%irs higher education committee, a Guardian ad litem. Her agency currently has a
performa.nce+sed contract with the City of Minneapolis, and has 8 contract to place IxXk
People who are residents of the Phillips Neighborhood. She worked with the Mayor of
Minneapolis to provide job placement+ job train&. ‘IX 130439. Anishinabe Council has plaocd
about 180 people per year with a retention rate &at avezag= between 85 to 100 pexcertL The
name An&hi&e means Chippcwa, the people. She was given a map of the Twin Cities
Metropolitan Area She indicated that Ramsey and HennepinCountks axe contiguous~
separated by some land and some water. ‘IX 145. She said that 85Yo of Anishinabe  cficnts live
within the City of Minncapoiis  which is a part of Hennepin County. They take clients ~OIU
RamseyColllltY~itiSthEir~~fbaffhQtiSno~~fthCPOOT.  ThcCityOf
Minneapolis  has about 12,335 American Indians  She testified that they included the whott
Metropolitan area in their Mission Statement because the poor people live here. I-W
organid~n specializes in job placement, with networking between tribes and codty
~rgdzati~ns. They have been succeshl in job placements where ever needed. They do not
refer people for job placement because it is their feeling that they are the best resoullct at@b
placenwrt They get job placement tefensls fkom the Minnesota American Wian m
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Center, North-Minneapolis American fndian Services. Terry Residence. American Indian OK,
Minneapolis Neighborh~ Revitalization Program, the Urban League. TX 150. A&hinaWs
predominant job placement efforts arc focused in the Hemcpin and Ramgr County a
bemuse tbt iswhcm the poor people live. She testified tbt she learned abow the JTPA
program in 1990. She had received job pfacement tiding from Hwbepin County in i995. She
saidthatshcbecamc:interestedinthtJTPAprogrambecausctheytkner~CZPhIlSlyp~peOpit
in jobs. They had performance based contracts with the City of Minneapolis and had a network
of prospective employers. Tlx JTPA funding for the 1997,1998 grant years would  have Et in
with their operations. She got a copy of the Federal Register relative to the actual ITPA
solicitation pr0ces for the grant in question. She icatw that it WBS for Hmepin + m
County, and she knew -W-were b&g g&n to &n&can Indian OIC and the Minneqofis
American inciian Center. SheIixlified that the ~grq~@pervice areas m clear in the
Advance Notice, but the SF 424 was confusing and she thought maybe it was a “trick quest&-to  -
realIy find out if you really know who your’ m dea!ing with...1 just put in Minneapolis/St.  Paui.
But it is Hennepin County and Ramsey.” TX 159.

She testied that she was in errOr when she checked as type of appficants  item %l “Indian
tribe, band or group”. TX 161. She testified that she was confisai when she filled out t&e fbnn
424 number 12 on which she wrote “Minneagolis/st.  Paul”. She was given and had the
instrudionsfortheS~F~424,DOLExhibit03.  whenbt- Numberi2, arem
aEctcci by prejec& cit& counti~ states. She said that she was not &inking of the politiC8i
bormdariesbecausethercisnowallbetweenMinnc9polis/StPaulorAraokaCauntyor~ttbat
nxitterHenncpinCounty.Txl62-166.  Shc~S181,OOWMdobrstoarpandha~
andwentwithrrequestforathirdofthcmoncybsoadupontheallocation~comiPlg~
thestate. Shc~dnota5forthewhole~~shtkncw~tbtrewcrrcotherageocies
providing trabing. She received notification;  a prpconditionai letter, Bach 1, tb! w had
been desigxvW for Hennepin County, which was for over S500,WO.00. n#y did hot SSL fbr
RamKyCouatybecausethercwasanothrragencythatwastherealongtimtandapparedt6be
doing the job. She received the non-designation letter in April 1997. ‘IX 167-169. The m
for the nonatsignation was because  their answer o(1 Form 424, number 12, listed the
“MinneapolisISt. Paul Metro Area”. She called Mr. Deluca, and &It that the rafiode he off&d
was unfair, to be nondesignatai by a smail technicality, that the SD& senci~e deiivuy area, was
not rigl& She asked for reconsideration, and said that Anishinabe is continuing with a s&i
J’I?A and other projects. TX 171-174. She was cross-examined  by Amuim in&n d
She testified that their budget is about $3O5,OW.W and they placed approximately 180
individuals in etnpioyment. Her undcrstandiog of the Twin Cities Metropotitaa  Area intruded
Severalunties. ShesaidherinteotitionwastousetheJTeA~mollcytoprovide~to
bnseyaod~i.ncOunties. Shcalsosaidthatshewasinerrarwhenshcidentifiedhtndf
a~ an Indian tribe. TX 180. She was asked if she was aware that the regulations  provided a
absolute pref- to tribes in the competitive process. She said t& when she Iookcd atthttt
she thought that we wae an in&m Group. She was not aware of the preference. Anishinabe  is as
a~n-profitcorporationthatprovidcdsenricesinthc~arcas. Hernarrativcstatedthat. .
An&n&c  wishedtoexpanddirectscnricesinjobtrainingandplacancntintbcMinneapoiis
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and St. Paul area for a minimum of 75 American Indhns through 104 employment contracts
‘TX 187.188. She stated again that she was confused on number 12. and she answered  by tk
cities most afkted by the project, which she undawodwerewithinHenncpinandRamscy
Counties. TX 190. Ms. Mason was wss- by counsei for the Grant of?i=. she stated
thatshcdidnotSCE~cfarifiCILtionreI~vetotheservicear#r.TX192 Shchadacopyof2OCFR
5632 when she prepared her application, and received the JTPA law book in April 1997. She
stated she received the advance notia of intent with ail the directions,  and this was the first time
she applied for a JT’PA grant. She could not have known that something  WB not right on the
appiication.  TX 194. Up0n re-direct cxambation, s&e concluded her @JtiIn0ny that k advsa#
notice of intent properiy identified Hennepin and RarnsGy  Co~ntics~ WC have always WC&& in
Hennepin County and i&in ~~iis. _Tx_ ! 96- 19_7.-_

, . s
.a--  -

Testimony  of Ricimni  Mason
-,, -.-.*.,

. _-
F’ . .

~CouncilofJobDcvelo~and~supervisors~theBoardof~ Heisa
voting member of the Red Lake Band of Chippcwa. He has a Pobicaf Science Degree wi
received a Nesters  in Business Administration from St. Thomas Uniti& Mirtn#oth  Healso
is the 8dmizGsttaror of the Native Tcmps Projects of&e Anishbk Couacil,  and has hrmr s&e
1993. They pfwide job placcmcnt  for their cIienB in the Minnesota 8re88 several com¶tiu.  ‘ix
199-201. In1~,Ms,MasoninformcdhimthatshEwas~agrant~rrPI(aad~
partwastoprovideher numbersfortheNativcAmexicaaTempsProject,whichwoukIbave
received about 65%of  the firads TX 202. .His u&rst~@ oftheDoLgr8IW3licIbEtiouwas
thatitsbase~withinthcCityofMinncapo~~~r#2uwtedHermepinand~m~
in the Advance Notice of Intent. He did not sign the Finai Notim of Inteat  aad his participariaa
wasliniitcdtoprovidings~~onsaadinformation.Tx2o4.  ncywcrcgoingtoatpsadthe
aumberofpeoplcthccould serviceandwuercstrictedbythatgrzWostaywitbInthc~
of Hennepin County. In April 29,1997, his sister informed him that her m for 8 JTPA
grant had been denied. He said that there are a large population of Indian People in -iis
and St. Paul but it was their intention to use this grant for Hennepb  couaty. He stated he was
not familiar with 20 CFR Part 632 or the 401‘ language, other than it is for a fti grant. He
did not sign or submit tiy of the pqeworlc to the Department of Labor.

Tutknony  of Fran& Gloria Fairbanks

Ms. Fairbanks testified that she has been the Director of the Minneapolis Americlur
~Centtrsincc1984.Thcbrrdgaisabord3~ondollan.  Shes&xkdasanintnirGwoslka

for the SETA program, became supervisor, it serviced Hennepin and Ramsey Counties d 70
other counties. In 1994 they spiit moneys with the AIOIC. The Mimlis American Indian
Center is a social setyjce agency that is for the Indian Community, providitlg  educatiO0,  senior
programs JTPA, child welfare programs, B(bd family heip programs. Thy have a youth
ptogram, Golden Eagle Program tbt sew&s childm~ five to eighteen ye8t3 of age Tlae JTPA
grantprogram isaportionofthe3ervicesofkcibythecenter.  ItsmkeQlcadoesnotincIude
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Hennepin County which is serviced by AIOIC. Their service m includes Ramsey Corrpty. TX
2 13-2 16. They submitted an advance notice of intent to continue with the JTPA program for the
years 1997-t 999, . Tbc  Minneapolis h&can Indian Center has been notified by DOL tkt it’s
JTPA grant was continued to I999 for the 71 counties it appkd for. They work with the
American Indian OpporhUlities Ind~iprtion Commi!?sion_  AIOIC. They have rehed people
to AIOIC foi JTPA orientation, and AIOIC refers people in Ramsey County to them. Thy also
refer *ple who live in Hennepin  County to AlOIC. Her opinion is that AIOIC does a re& good
job. She is bound to their service arca, Ramsey County, and refers people who do not reside or
work in their area to the agency servicing the other appropriate afeas.

B. standard of Revh__ - _ _ _ _ . _ _ _.__

TheDepartmentofLaborcontendstht timippmpriatcstandardofreviewis~h
JTPA Section 401 Native American non-selection cases: The issue is whether the Grant Officer3
decision and action were arbitraxy and capricious, an abuse of -0% or not in acuxhxx
with law. T&e cite County of Los Angeiu Community rnd Senior Citizens Serv. v. IK& 87
JTP 17at3_4@epartmentofLaborJune29,1988).Revicwisaot~bbutLimited~
detenrtining whether relevant factors were considered by the Grant Officer in makhg bir
decision and whether the ultimate decision reflects rcasonai decision- making in e with
thcgoveznhgstatuest~ksand~ons,Idat4.

C. Findings of Fac# and Coaeiusioas of Law

Ameticau indian Opportunities Industriaiization  Cen&r (AIOIC) had been the Job
training Partnership Act (JTPA) provider for Henncpin  County, Minnesota since 1983. The
hpartment of Labor (DOL) issued a solicitation for a grant appkation  on September i2,
1996.for a Competition for Section 401 grants for H-in County, Minnesota. 'T'b sdktati~a
notice stated that appiicants must comply with the reguhions governing the process axXi
rdirnwxd 20 C.FJL 0 632. hi&in&e Council of Job Developers  (ACJB), the tirnpiairrrmt
and American idian Opportunities induskialiion Center, Inc. (AIOIC) the Party in intaut
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The DOL did not detect the discrepancy b&v&% the ACJB’s,  Advance Notice of Intent,
and it’s Final Notice of Intent and the fti notice of intent was processed as a formal appkation
to m  Hemqin atlci Ramsey County. The crittria fbr the s&&o~ of the JTPA e 401
grantees for the program years 1997 an 1998 were published in the Federal Register Ser! Notke
of Final  Designation Procedures for Granteea (NFDP) 61 FR 48,170-74(  Septemkr 1519%)
DOL- EX-01,  Tab I. These criteria are based on the eligibility and application e set
forth by tbc DOL at 20 C.F.R. $632 to impiement JI’PA Section 40 1. The requiremen  of 20
C.F.R 6 6321 l(a) address the information that appiicants  for Section 401 grants  must provide to
DOL_ In Particular 20 C.F.R 6 632.11 (a)(2) states that applicants must pmvidc:

[a] description of the geographic area of areas which the applicant @roposGs to
serve, tog&~Tth the h&n-& N&k%kican pop&tion in su& arcus. The
description must in&de a list of states (if more than or@, in alphabetical  or& __ . .
and  under each State a list of counties in alphabetid  order, followed by 8 fist of
tribes, bands or groups (if any) in aiphabetiaii  order. If the applicant was a Native
American grantee for the period prior to the one w&h is being appkd Ex, th?
applicant must also Iist any counties or tribes, bands Or groups  which d[lc being
apjdied for.

Th NFDP  required applicants to submit Final N~ticcs of Intuzt by Jm 1.1947.  DOL
EX 01 at 1-3. Appiicants  were encouragti to, but not rcquki to, submit  Advance ?&ices of
Intent_  The purpose was to allow appficms  to bccmne aware of potef.M competitim  fk Se&x
Areas. ‘I’U also weld allow the resolution of possible coticts b&xc filiM tbtir Fii N~ti~
of Intent. The deadline for filing ANOI’s ~(1s October I1,1996.  The NFDP specitid  th! the
idormation  provided in the AN01 shati not be considered as final submission, a~ rew 20
C.F.R 8632.11.

The DOL used a review panel to evaluate the applications in response  t0 the Sc@4Ylber
121996 notice. Under the MWP, a non-incumbent such as AC!.R3 could dernonstr;de in its
applicati~ by verifkbbte information,  that it was signikntly supcriorovuali to tkm
DOL EX 01 at I-3. The application did not go foWard in competition for RanBey Cow
because DOL “de&mined  that there was no potential  for sign&ant  supaiority in m
c!cmnty.  MtBefuca  tdai:

“‘The Final Notice went to the panel as Hennepin County, because there  was no
potential  for sign&ant superiority in Ramsey Cow. TX 47

Tk DOL review pad evabed the applications  of ACJD, and AIOIC,  sad tk
incuxn~~orc) as 60.6 which was “tc&icaily accqtahle”, Dehlca TX 3233, and AUD as



08/01/#8 00:66 f?t?O@ 767 6406 OALJCD lQlo1r

13

78.3. Based upon the panel’s scoring, Mr. Deluca. the Grant Officer, notif’ied  ACJD on March
1.1997  that it had been conditionally designated to sewe Hcnnepin County. DOL EX 0 1, C-I. On
March 20,1997 AIOIC filed for reconsideration of it’s nootdesign8tiO~

Mr. DeIuca tcstiiied:

We&was. TheminuteIlooLedatthe4241Lntwthattherewasaprobl~
because it was not-and on top of that, the person xesponsibIe for doing the
funding formda when questioned said that he could not get at that with using the *
metropolitan statistical area...& bad nowhere to go with it. He was assum&
Hmwpin County, and when told that it wasn’t Hcnnepin Cow&t was the- __mctqx&k Beal ar& ItKiouId kt WV& with it. I mean, the&s ho wly he
could deternk what the fiuading would be. TX 82,8X -. .

On April 29,1997, tbe Grant Officer notified ACID that their appliqtion had a defkct
which prechxied  designation as a 401 grantee. Mr. Deluca DOL EX 01, B-IO statak

Your application did not clearly indicate the service a~ which you intended to
sern. ~kpmmentluunootherwayofdiibutiugtbeallocationscxoeprby
fosmuJawhichcomputes~~byState,Cotmty,andlotrtsenration. Tlw
~yourequestcddocsnotfittht~tirmofServiaArwspecifitdin~
reguiatiom as 20 C.F.R. 6 6321 l(a)(2) Id.

Oadre?;amcdaytheGrantOfiicer~~~AIOICthatithadbeatdesignaadrstbc
grauteeDOLExO1 B-12.0nMay20,1997,A~pctitionedforrccoasidcrationandtobe
desiw grantet for the fifkh Congrtssionial  District, Hennepin  Coltnty h DOL EX 01, E
2.ACJDstat#ithattheyhad‘Misinterpntedtbtinscntctio~oaFonn424whenwartrd’Arras
affected’. Weinterprercdthistomamaressmostaffectcdbytheprojeetwtricbtousbtheinncr
cities wkre the contention of Indians live. Wilma Grace Mason, a fbuadcr  of ACID, a& the
person writing the Final Notice of Intent, testified that her -ding of the Twin Cities
Metropolitan Area included several counties and her intention was to use the JTPA to provide
sakes  for Ramsey, Henuepin Counties. TX 180

OnJtme6,1997theGramoffi~~bis~m~n~to~A~~~
for Hennepiu County, OP June X,1997 ACJD filed an appeal of the Gent Offi~er’~ decision
amhqucstedahtaring.

ItisalktthattheACJDdesignatedRamseyandHumepinCountkintbeirAdvawx
Notice of Intent It is also also f&ctuai that the Final Notice of Inttat, the 424 form iiskd the
service  ara as the “MinneapoIis/St. PataI Metropolitarr  Area? Ids.  hhson abo test&d that
she did not seek ckrifktion relative to the service areq TX 192. She had a copy of 20 CF.& #
632 when she prepared her application. She meived the JTPA law book h April 1997. A&.
Masonalsottstifiedthatsht~in~r~iAentificdherscifassnlrviian~n~in~
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application. and that she was not aware that this designation would give her prefer== over a
non-profit colon applicant. TX 1 W-1 87. The pane1 obviously considered her W
idmtificatioa  whm it scored her appLication.

Con#ain&‘s position is ti the Grand Officer’s aCtion WBS ax3 umwson&le utercisc of
* discdon.  He has wide authority to request additional information and clarification of
applications following submission or following the panel review pnxxss  . Respondent stataf
that the Grant Officer stated that he can and does routineiy  review additional appiicant
information following receipt of Final Notices of Intent TX 8 1. HOW MS. Mason t&hi
this was her iirst JTPA grant appiication, that she had the necessary re@tions, legal mat&&
and experience to properly c~rnpietc the 424..- P _ .-_ -. A __.. _ _

Mr. Dehca creditably testified that he saw no other alternatives, it was either designaee _
or non-designate. There were other alternatives and they would he MUSU& such as #tting a
service area. It was DOL’s intent to keq, the service areas as iarge as possible because tk
3malletthesenricearethehardtritwastoadminister.  The~oaCOstSarefimitbdt0
20% of the grant. The smaller the pot, the more dimcult it is to get StafE keep staBand get
ofice space t0 provide services. That is the reason that DOL has prckcnce for iarga
organiz&ons,  a3 a ruie. Thert was nothing to coordinate with A&Snabe Counsel prior00  a

.

I fixi creditable  Mr. Dehca’s statements  that the application of Anishinabc ChnCil
could not been fi&ed 89 written because it did not meet with quirui d&gnat-ion of the
gcographicatareatobtstmd.ThiswasathreshDldrequiremcntTbcgrant#A[OICdidnor
consent t0 a pdtioning  of the service area I conclude that Mr. De&a acted w, hc was
under no obligation to allow Anishinabe to rc-submit or correct t&r appiication. Allowing a
correction would have created titture fairness problems. His action not to split the service w
wasinthebcst~oftheDepartmtntoflaborandwasbased,inpart,onadministratiOQcost
savings

Cleariy Mr. Deluca’s action was not an abuse of discretion. TIE compiainant’s Fi
Notice of W did not meet the k&old requirements  of cOrr&y naming a service m tbst
was designated to receive JTPA funding. There was another  qrldified applicant and it WIU not
unreasonable  to awd the Grant  to American  Indian Opporhdics Iadustrialintion r+_mfrr
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